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THE INCOME TAX.

IS THE TAX CONSTITUTIONAL?

MR. EARTLETT'S ARGUMENT.

The constitution of the United States (article 1, section2) provides that "Representatives and direct
Taxes shall be apportioned among the several States
which may l>e In. udod within the Union according
to tin Ir respective number?." This Is plain. Us
meaning iu unmistakable. According to iho establishedru'.os of legal i;iicr]>rctaiion It forbids, by nece isaryiinpli utlon, the levying of any direct tax not so

apportioned. but Hi learners of Ihoeonstflurlon were
particularly Jealous of the exercise of tho power of
direct taxaii n by the general government. They
s..w til to surround it with extraordinary safeguards.
They did not trust the prohibition to lay direct taxes,
nave In the manner sp clUed, to mere Inference,
however Cieur the iu'pll ition might seem to be. In
tlic ninth section of die same article they state this
prohibition In terms as follows:."No capitationor other direct tux shall be laid unless
in proportion to the enumeration hereinbefore
directed to be taken." The income tax is not so apportioned.Is it a direct tax? if It is a direct tax,
not being so apportioned, it must be unconstitutional.
An income tax is not of so recent origin that

there uaa not been snlllclcnt time unil opportunity
lor its n dure and oliarretcr and the description of
tax to which it belongs to become fully understood.
We have hut to open lite 1km k ot history to study it
in tlic light oi ceu urics. More than a thousand
years ago it was one of the chief causes of the destructionof the mightiest Power on eartlu The
Roman empire felt under the oppressive weight of
direct Luxe a id of nil those tuxes a enniration tax.
proportioned to revenue or incoine, seems to have
been 11 to too a iibuoired arid the most drcndcd.
(Maine's "Km .ays," I. a56, N50; "GJbbon'a Decline ami
j-'aii of the Roman Empire," vol. li. 119, 150; 'loBitnan, 1. b. p. no.)
Kulero in former times clung to this species of tax

ns a con enlent, serviceable instrument of tyranny.
<:<-erliitilly, as nations gained their freedom, they
s'looK n. It may veil ro'lv afore 1 he march of
i vto/atloo, " tv here it. is the prolific mother
oi ''mud .. "i perjury, and the dutiful handumtil of
the father of in,... Trying, inquisitorial, Impudent,
ollcnsive, odious in lis nature, tt consorts not with
liberty. Anoilleial investigation Into the operation
of the income Lax in England discovered uti extent
of frutid attending its collection which shocked the
religions sense of the country. It haddevck.pisrtnn c usticity of conscience far excelding t:.c proverbial latitmle of custom
lion c oaths. A few made scrupulously correct retiirns,under the law, but the great majority exhibitedu degree, of modesty iri suiting'their incomes
which would have boeu more becoming in a selfmadeestimate of their virtues; while many an insolventdebtor sought to bolster up liis tottering
credit by swearing to an exaggerated representation
of the profits of liv business. The law had worked
as ii it wercai spt ail device of Sutan.a broad anil
easy road, leading both ways into temptation.

A TAX ON HONESTY.
McCulloch.not our Secretory of the Treasury, but

the Uist.iiigms.icd English witter on political economy.remarks:.
Mot' perBonti have the nrratevt dislike to the payment of direr'tax s,; ami liio.i^b o.-. amnnally a low tiiUivj.iiiu.iH muy b«

foiu .i v, ho, < tin r t-on> a wish lo he thought richer than iliey
really ere < r iroin a dcrlro t.> 'inter the suspicion# of their
creditor*. return iheir incomes beyond their real amount, itio
v.mt majority endeavor to conceal aud underrate them. * *

And it is uext lo impossible to defeat ihc machinations of tmcU
person# by insthiniiiK an eiu ideation Into the slide of their
n Hi Ire. In very mcuy eases such an examination can lead lo
tic satisfm lory ivxalo ; and ilie cuinintasionen ci.nl. yed 11
assess the tax mum either accept the returns sent bv thosa
part'c# whose re i lines him not derived from *nd,.lc anil easily
itpprcnbun f nicer. 'vLea vertlied by their oath, or they iiiusl
to .uilhorl/i lo assess i.'icm according lo Iheir own notion of
what is rijilil uml jitxjpcr, if the ioruier criterion is adopted,
ex. lyttiin ; Is ii de I depend on Itio hoi.or of II." parll *, so
that cli lax will lie n a le to lali with lis lull weight upon men
of Integrity, wjilie the mllUounuu'o of easv virtue may welt
ni,.li e.-cep it alio),el her. Heiteo It muy truly be said to he a
fr' ... a.... / .i... .:..y 'i'i }t> tuy ua i .an « Taxes
or ineonu ui e alsa in other respects exceedingly objectionable.l'hey r. ip re r c< uslant interfereaco with and hnjolry
li.to .h i r.li.ui'!' of Individual*, ami in tliis way, Independently
of in. puxdty, i< .p up a perpetual feeling of Irritation. * *

Such lnquli ea and ooeiosur.-s must tteeesaaiily always bo
hateful to tlio p.i .lea, umt cannot tail to exuile their hi a, uat."
(Treatise on Taxation pp. IV.", 1V6, 134.)

It might wcti tic urgeii tlmt a nation has no right
to adept a. Lain a system of luxation ttu inevbabte
tendency of winch 's to corrupt the moral sense of
the peopie. i do nut, however, propose to pursue at
length tie no.at beerme of the subject, but cuietly
to discuss titc ifuesttvu whether, under our governmint, an income lax, not apportioned among the
States uc« onii'ig to the census, is coiislifntioual. Is
the iuooio.' tax a capitation or other direct taxi Tins
inquiry Involves Uie wuoic question of its cousUtuUouallty.

IS 7 Hi: 1 TOME TAX A CA CITATION TAXf
Is'In ( ;jiii'ition laxf W Inn Is a capitation tax ?

It Is tims dcrinru in bouvler's "i.uir dictionary":.
C'/(! mi .A poll tax-; n.i imposition which Is yearly laid

on each person, accordingto his estate and ability.
l»r. AJa'.t Smith, than whom tlicre Is no higher

authority o*i tills subject, says:.
Tie turn-' : i' /, f. udr..' *h.,ui<l full inditrrmthi upon srri-p

n wWi mIn' '.i.l in"* upon consumabletvB.n od!:ie«. T| ,»-.t mast he paid ludhiereally fr.un
yvhelev r revei.' the irnirl.Hll :J way possess; from tlie
tent ni ibcr ii. ', iron ihc pro. w of tlicir stock, or from Ibo
w«i,eB ot their iaLor.
Tics ct ; ta.u y rpcins to be nn accurate and completed notion of our Income tax; and it is pcrtlnert to rental!, t.ut Adatu Ninth was in great repute

;'.s a writer up; i jiOiibcui iiomy at the time ol toe
foi'jin.iio.: of o.ir government, and is olicti quoted in
;U' e;i o( ,! ! »!{ v.m in . «r the arciuteeta of the
coir .ii i.ioa: .o that into were likely to have r"t«u-eucvin lit 4 w rl: in I he uxe of the piraRO "atpitat ton
<>. Ilnt'i tili" I V III l.Ul tlMtp-ilK'ht.

'J'nr '» ;<tii-ii"? pre e.niiiif idea in thin country of u
ciiui.; .0,1 0; 1. ax, hi etna to t»c timv It la always

, mat-1 on u head; mC it haskm the yraet»i"ot tin ; (( ., wiiu u nave levlctl such taken to
r -,ti 1 uu ii-i .< upon the da of por.-ains on
v.iiu.li tiiv/ \>cr« t uposod. t ut iiiiiloriiitty ia no
)"t' p :;m in.-r ilii i" or cl aracterWiloof a apttatioii
orpmita*. It win Old \vor.d eupltution luxes 1-.nve
noi.fii- '- lit oceii equal or nnnoriu. ' lilstoriiiris

rliiiiie, 1:1 Iiih r.sstr. o-» Taxes. "unit
ooi- of tin- ci -i raises o, the oc hp- Ion of the 1:0irnuiMr! \,a t.ie inieration winch Coiioiuitlne introduced1.1.' p. 1.unites. by HiibMt.Uitoig aunt*
ver 1! p. II nix in l -ii of ad Hie ittttca, cu.s1mi an I wi Willi a lornii i'ly composed tue <eVet.iic ul tie wi'ipire." YclWi.ai are m-re spoken of
a., poll i;« w-re proportioned to the irums, protllH
or im o no o D.j pilpiion's "Decline anil Kail
of 11 1.1 i.:-. 11..tire," a< aliove.) In Kwiand JhiII
t; x« we. ie '

.. levniU upon certain r 1 unes
tune siii'f1 in in- pound of ihe-ir Kiiipofted
i-'i 1" " 1 .n: .! -i.ien.ly upon li e name anil oli
cli m .- -iieie to ilieirrnuK. (. .i111t.1V "Wealth of
JSai'oa ' p. i'j-i./ it; I'riaei" during neatly an iho
cl ihtoeiii! eeiKori capii- iiou taxes w-re levied on
t ie line r in- ..< ..n.ordifi/ lo tin-lr 1 auk. 11ml on
tiii « 'iie .i.eD 'iiint to tiieirhiippi'ti'ii fortune,
by an til .i.ioit vrmcii v.»rio-i fro.n yejrto yuir.
f/bp/J 1:1 11 aiiee in ltt06 the capif'lon tax varinl
pi uiiio in. iru about live crnia to about tour Hundredi o: u' iouinui do Palu.s, vol. 11., p. 8-o.|

1 lievi. r«.M-.| the question, but i do not deem It
necessary 10 ii eruniic, whether or not, wluini the
tneaaliiK >»l tin- rou uttutlou, 1 lie inoomo tax is a
eapi.ati -n .x- 'il.i- hirirei branch of the Inquiry.
tfi iw a ilirc-'t tax':- seems to 140 to dispose of 1 lie
point of it,' e el- v.u.loiialt's fa It a direct tax? If
it la a (lltui lex, i nether or not it l*e a capitation
tax, pot U'tni! laid In proportion to the census. It
luuat I'till b. 1 > >11-mutton ti.
ino de. to ifcci'ie ton colly tills question.whirl; |

1 really tar only isae.1 propose to reier lo the fi ilowing'...oi-i-i-M oi iolori.iatioii:.
Kir. 1.I h lexicography of tUc standard yvrit< .« on !

political 1;. oiio is jr.
v"<c octrino of Fram e, a country u>st

fci-nlinr, from '-. :pci ienc<», with tills kind 01 tur
rhU'-u1/.Uu ip i-ntea lii the lintiah 1 art n.« it, '

h'liirttiJf/.i', understanding of Uv anlbx ' '

|lu'term ftir'1bti'-a »>y the trainers of e cousu.u-

»1a Tliii il.iolnUna r\t flirt ftlftlt'i" t it !!.

tlie United Stat' a.
No one oai> say lt.it (here tire not hlxe end " mpet<nt authoi itii a id if we biul Unit tin 'I 11''|

Hianitally agree may we nut consider tli Matter
net lied 1

WliAT I;- A DTRECT TAX 1
v> het; (iteti. is n direct tux f Adam Smite '*

forth e tax ii,ion i person's iToem"-.which is t1 t
another name lor Ids ilimine.to bo a direct toa.
(M tallh of jvpioii? vol. til., p. mil.)

.1. K. McC'ili'/eli divides in work on taxation into
two parts - I'url J., un d icet in..es, uud 'mi !. on
Indirect. la ;. - nud under lite head ot "j/ir-'i Aura"
lit tri .Us of "taxes on property and incuwr."
JamtMill, u ie tm uu» of oir<ct taxes which

ais» designed to t...| upon at soorn-.s of hirimte,"
aye:. 'Assessed taxes, poil taxi ..id i u>if toxw

oie of tilt.- di>. npHoii.'' (r.t:iiieirs . I'olitical
Kconoiny, p.
Say (leiiin-s a .i.rect tux to be the/'absolute doMtuidof u f.pccdic _iid; Uuu of an liidiv.du it'o real or

supposed revenue. (to >11 litHi heotio'ii,;. l». -t.iU|
John Stuart -Mo! ways;."Tan* hi n d<. <:». or

Indirect. A d.in t tax is one wine..a i. de l
from the very per ous wlio It Is inteod. d or ucairod
should pav H. /htvor taxes are cm lit i < « i.wooicor
expenditure. M«h( taxes on axpciiditiu r. nullreel;tint some are direct, be.ng tmpu.'i d, om on ihc
producer or teller ol ftu article, but inii leduCiy on
the eonsnmer." And this writer, of ackeww dged
authority, proceed- to an elatioiale dlseti .ion !' h»
aabiecl of i i- mo bx under i!ie howl of liu '( Taxts.
(Political Kriinomy, vol. II., ;r71 fo.ivk)

Ur. I.telier, ren .'ring to the dllftdvnt modes of levyingtaxes, says:."I lie firs. way Is direct -to deIcrmlitefrom ilo statement of the portion cunoerne I,
or from official t: fori, ation, the net ituinne of per
on*. 'fids kind of t«.<d -itv csifd direct. (fcneyploped is Ainerrana, vol. vli, p.f'Taxes are m.iaily divided into direct and Indirect;
pi former incind" 'men's made ttpoti the rent
r personal estate of tl.e tajvpiyer, upon hbt innnnr
r upon hia I'oa 1. (N'ew American cyclopedia.)
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tax, extending through the laat century almost
SowdtoUtcUM. Probably it to trumUwUisivun
KftO>v]<?ff0 tiili; \t)i'i'H W' -i'tV.v.'H IJlJIt JjliD
hi come t uatteiubiy iix<& *3 d£r opposition to it.
j.Hurts have been made to restore it; but 111 vain.
Hie submits to changes ofU>ii.isty, to chungesin
the toe..i 01 government; she submits to
many kinds of oppressions but to this on* species
of [yruuuj she sccius t'ully determined timt she will
never again submit, of course me subject of Income
tux has been largely, learnedly and ably ibs.-ussed In
l-'ianee, ami It has wmmably been regarded, both by
its a Ivueaios uud opponents, as u dnvot t x. It is
treated o; as a dtrei i tax in an exhaustive dtn ourae
on tie subject id taxation rei cntly delivered before
tlm l icitvti timr ,ies (Xnnples by Count Oasahiunea,
the disiiugmsi.cd Prooureur ueueral, widen is at
present at ract.ng considerable attention in other
countries as well as his own.
Cut Us next turn to Cugtand. Her Ideas of politicalccouoiii.v are de.-.vcd mainly from the same

sources as our own. sue luid an income .ax as early
us i.e.. It iieetlt aroused the popular displeasure,
and when, two \ ears later, an nicotue lax was
i imposed <by Will am rut, the uiensurc vva3
"odious that hi cuiruigo was mobb.don Ins way

hoiiierrouitlieiloo.se. From Its very enactment It
eucountered a powerful opposition, which gained
sseui and frength enrolling within its ranks the highesttalent a id mustpleudid oratory of ttio country,
utiiiltiio upeal ut tne lux in lbiil, which, the historianinforms us, took place "amid huzzas only
equalled in those winch greeted the fall of Waterloo.'(Ahson.)
The iv is n dccp-motcd and general sentiment In

England against an income tax, except in time of
war, or as immediately following u war, spcciiically
it r betraying us expenses, tin one point there is no
(inference of opinn u whatever in that country, and
tuat is that it is a direct tax. When Sir Hubert
i cei iiruugiii iuiuu.ru ins pian jur au income
tax lu 1-1:2 tie suid:."indirect tuxutiou
lias reached its limits, ami can no lunger
tie relied uu. My plan Is this, tu levy an income
tux." Ac. ("Parliamentary Debates," ivi.4J8; "Ann.
Keg.," 1842, 7", I t.) And l.urd Jului Kussell said in
rt'i'0':."To rcsuri ro tlic desperate meusure of un iucumotax in such circuinsiuuces ts nothing less tuun
to proclaim to the world that your resources ure exiiausted,ttiub nidi reel taxation has reached us limits,"
Ac. ("Parliamentary Debates," ivii. Su, 147; "auu.
Keg.," ls4J, 77, V.)
lu tne l'uriiuineutary debates on the subject of incometux.and there ure lew wuicti have elicited

more eloquence.^extending over more tuun liuif a
century, m which at duferent times sucii men us
Pitt, aud l'ultency, and Cusllcreagii.aiid Maducks,
and 'lierney, a.id Daring, and Druughaui, aud Peel
ami ltusscll have participated.by u.l these llritish
stutesiucu litis the .ucouie tux boeu always spoken
ol' us a direct tax.
Thus we see iliut tlio lawyers aud statesmen of

France und Dngla.id agree with tiie political economiststhat au income lax u a direct tux.
our next inquiry is whether the frumers of the

cons;ituiiou understood 1 he imuuiiig ol the phrase
direct tax when tliey employed it m that liistrumeut,
and wi at ttiey uuuorsloud its meaning to be. T'nere
is good reason to believe Dial l hey understood It perleetiy.Tliey were an intelligent body of men.
Among them were scholars and iuwycis and statesmen.they were met together to make sure the
louiidauons ol a government resulting iroui a revolutionwliicft liutl .ts very origin in unjusttaxation. lu tlic Declaration of Independencettiey had inane this conspicuous among
tlie reasons on wlncit they relied to justiiy
them in the opiuioas of mankind for renouncing ailegiunceto the inolher cnuutry. if there was any subjectmch u:-y were bound to uudersuiud it was
the snojcct oi tn .es. it occupied much time and
aiicuiiou in tne convention. Tne provisions of the
constitution are unfereut iroiu ihoso ol the old articlesof confederation. They were deliberately considered,carefully wor«.ed and fully debated. The
piiruseo.ogy was changed and amended iroin the
original dniftiieiore their adoption. These provisions
were regarded by all the States as ol luo greatest
Importance, ami It was apprehended and believed
iiiu upuu tuelr just and correct settlement would
depend the ratification of the constitution by the
i-'uies und the elilciency and perpetuity of the union
about tu lie formed. Ray, more, Hie confederation
oi inc litotes, lurmcd under the old articles of 1778,
was at that very time crumbling aud fulling to pieces
irom liio want of the i roper udjustiueut of exactly
tuis power of direct taxation.

T1JE COBKElt STONE Of THE CONSTITtTTION.
It is uu exuj'jc a iun tu say that this is thejouiulatiou,lite co, nrr stone of the constitution. Tne presentconst itution originated from the supreme necessitywinch had been experienced under tne old confederalionof the power ol taxation In the general

government. An experiment ol nine years hud
proved liiut without this tuc government could not
go on. Ju the emphatic words of Mr. Madison, "the
ledir il authority had muMI to be rcspecied abroad;
ut home it nod lost all commence and credit."
The old confederation depended lor revenue upon

requisitions on the several .states, with which the
btatcs might comply or not, as they chose, aud with
whica tuey geueruliy did cuoosc not to comply, cither
promptly or fully, If at ad. This was the radical luuruutyof the confederal ion. James Madison reported
the debates of the convention winch lrained the constitution,and In his introduction to those debates
.Mr. Madison says:.
Th« raillcal liiUrroitjr of ths article* of confederation waa

the Urpcmieixi* of ConaruM on llio voluntary and itmuHanoousco.opllaoco ti lth Iih re ,nt«Ut.niK by mi many lnilcpeiultMit
coiniuiiiiulea, each consulting more or lata lia |>urtlcii!ar Intcickm and convenience, n ,0 olnriwtlng the tuwpliuuco of
the others. ("Elliot's Debutes," v. 113.)

It was to enre this radical infirmity thnt the presentconstitution was projected and formed. (Ibid,
113, iia.) other great improvements, It is true, on
the articles of confederation, were made in the constitutiontvnen it came to be formed; but the most
important of all was in the regulation of taxation.
Alexander Hamilton, foremost among the progenitorsoi the constitution, who dratted the address to
the Stales inviting them to send delegates to the
convention by waicli it was formed, wrote thus in
ttaJMeraUK.*.
The power of taxation Is the most Important of the author!tic*proposed (o l>c conferred on the I uion. (1*. £35, J. C.

liaui duu'a edition.)
The necessity of conferring this authority upon the

general government had become obvious; yet there
was no power which the people were more determinedto guard bo that it could never be arbitrarily
exercised. of all political questions there w as none
in which they naiftaken a deeper Interest. It was
the right which tlio.v pri/.cd most higniv. The whole
power of UffU Britain had been humbled in the
dust in an uiisucccshlul attempt to wrest it from
tlieui. The Arm establishment of this right w as the
costly and precious fruit of the devolution,
''he graves of those wito had fallen in its
dciuncu wero then fresh-made. The scars
w inch many of tuc survivors had received,
If iiocled, were still visible aud not forgoiten. Washington,who presided over the convention which
inn.n il the constitution, fad ncquhcd Ids unperishin>icglory in the war b.gun for the lnalnlenuncc of
that ngnt. The States naturally watched with
si nitmi/.in r jealousy ino terms in which and the extento wmeli all authority which had been presere si juch cost w as conferred upon the general
govemm lit; and the history of the tunes justllles
I ho remark that not ouu of them would have given
its assent to me grant iiad It. not beeu accompanied
by llo condition that no dtiuet tux Hiioulcl MMkd
except in proportion to ihc census. Every assurance
was given by the advocates and supporters of the
constitution that this provision comd not by auy
pos-.ibdiiy ever be lonuod.

ills evident iroin what lias been said that the
framers of the constUution attached the* greutest
linporuinee to the provision respecting direct taxation.and that they adop ed h uudcrstnndingly.
u nut, lie ti, did the tinnier.*, of the constitution mean
by iiinct luxest If mo rofcr lor an answer to the
diclarat.cn of the very luen themselves, and to the
con.empoiancous bisiory, wc shall have adhered to
the rule of law which requires tuc best evidence of

10 show Unit the Humus of the constitution considered:.
Pirut.A tax on land to I* a direct tax.
it- tirui.A Kcncrji i.ssrssinent on property to be a

direct lax.
I then expect to establish, by legal derisions, that.
Thi. 11. n a tux on land be a direct tax, or If a

Ci T:d usscssincnt on proiierty be u direct tax, It
no < s a.-> uu unavoidable consequence, that the luj.u ax is a direct tax.
li acre two parties In the federal convention,

dlde irum each other principally In respect to
III. e ".e of tlie power WillCII ought to tlC Con
iciT i on ho general government. If wo flml that
I'c iC.eicra of thesis tiro antagonistic parties agrco

ectiy m, to Die count ruction ol tins provision may
c not icy urd tins an pic of wuicii cannot be contro>i'i .I'd T
i lie ablest, most amite, most distinguished opIuncut oi the constitution In that convention was

i iitlior .v.ariui, a delegate from Maryland, at that
iic n to: in-) iieneruioi the Mute and lor many years
gn at liiinmary ol it* bar. one of tho fullest and

i b n ivM.ii.it reports ever made of tho doings of
d oonveiiiion m contained in an addrem by Mr.

a.. iia lo in .Maryland legislature. It la entitled
ie genuine luTonnation, delivered to the

L uic of the .state of Maryland, relative
i me piocecdings of ihe General Convention,

i in liii.iib'.piiiu in ifa", by l.uther Martin,
q.. Attorney v.eiicrul of Maryland and one

a' ihc dcicKatea in me said Convention." Apart
of this "genuine iiiiniMiaiioii" relates to the
explanation given by the committee of lietail, as It
aas uih il.lout is, the cuuiiiultce appointed by the
couv itiio.i hi ilrali hie conMiiiutiun.as to the
iiicuuuig of the pro i'inn about taxation. From
ihen t .piuuation, ic luted by Mr. Martin, It appearedin.it by tnu wmd duties was meant stamp
dunes; imposts applied to goods Imported: excises
lu urin.es ol us or cousuiupiion; while direct taxationyv.iH "eiinci a capiation on their heads or an
tUMcaauieui on tueir properly." (Ibid, I, p. M$.)
j in- Mute <f u iv i ork had In that convention a
dee if,lib a, en at disuiictioii.Alexander Hamilton,
one in mi briguiest, (nearest intellects of the KevoiuUoiiurypci .on.as strong in his udvocaey of me
cuiisti uiioii as biiincr anilnu waa iu Ida opposition
to it
m the celebrated carriage ease (Hylton vs. the
ntli'u sui'i's, ,i Calais, I.ii Mr. llAiiulton appeared

ior lie guvei omen., and in the course of Ins arguiiientin hi lit oiii d us taxes, which were to lie contodc,dirrct maCs upliatlon tuxes, taxes oil land
and building* und general iisaessmeiit. (See his brief
in ihc rus'- icicrred «* )
Tims we s e imso two great lawyers.leaders

ill tin- uu.auouisUc panics.concurring In their
on. rnci hi of iiiih provision of the constitution
and hi ii opinion mat u:t as.-cssment on propert)is u .met taxation. My notes on me carriage
i. isc, all mi accompany tins urgiiincnt, connun

auiple ail convincing evidence that those who
Iraiutd und those w»o adopted the constitution undemtood.hat direct (axes might oc levied upon (>erHoii-op p- r;y as wed as upon re.it estate.
T har tavre cue be uo dipuuettog, in point of low,

ork herald; thursdai
bctwfita A la\ on property, of any kind, and a tax
uppn The income of the same properly will fully appearlurtlier on in this argument. Among the
greatest men and the ablest constitutional lawyers in
the early history of the g ivertimeot stood Samuel
Dexter, of Mas achusctis. Here Is his portrait, drawn
by the master nand of Daniel Webster
He w.is u lawyer, ami he wan also a statesman. lie had

stuuied Ihc count tutiun whea he tilled public station that he
mlt,bt defend it; he had examined its principle* tli -t
he ml^ht maintain them. More than all men,
or at least as much as any man, be was attached totliei.cncralgovernaittH aud to tue union of the Stales. Ills l'ecllnrf*
and opinions all run In that directiou. A question of constitutionallaw, too,was, of all aubjecta, that one wQicb was best
suited to Ids talent* and learning. Aloof fro.ii technicality
ami unfettered by arllUctal rule, such a quentlon pa e opportunityfor thai deep aud clear analysis, that mighty grasp of
principle, which so much distinguished his holier efforts.
Ills very statement waa argument; bia iulereuce seemed
demonstration.

Santuel Dexter, such as tie Is here portrayed, was
In Congress lu 1794, when arose the tirst discussion
in that body us to what constitutes direct taxation.
Mr. Dexter mud:." ills colleague (Mr. Sedgwick) had
staled the meaning of direct taxes to be a capital ion
tax, or a general tux, on all the taxable property of
the citizens, and that a gentleman from \ irginia
(Mr. Nicholas) thought the meaning was tUut all
taxes are direct which are paid by the citizen withoutbeing recompensed by Hie consumer; but that
where the tax was ouly advanced and repaid by the
consumer the tax was indirect, lie thought that
both opinions were just and not inconsistent, though
the gentlemen Imd dltfered about tlicui. lie thought
that a general tux on ail taxable property was u directtax. because it was paid without being repaid by
the consumer." (Annals of Congress, 1793-5.)

1 have endeavored to show that "direct lax," as a
political ami legal phrase, lias a definite meaning,
established by long and enlightened usage, both tu
the Old World and the New, and that the phrase was
understanding!)' used by the lrameis ol the consiitltutionin that instrument.
Taxes on laud niid a general assessment upon

property certainly have been held, and are held, by
statesmen and lawyers to be direct taxes. We shall
now see that no valid and legal distinction can be
made between a tax on land and a tax on the income
ol' the same land, or between a general
assessment upon property and a tax upon
the income of the same property; and
in considering this principle 1 come to the solid immovableroch on which 1 ground my wholo argument.thatis, to the adjudication sof the tribunal of
last resort for sucti questions in this couiitry, the SupremeCourt of the United States. These settle the
whole matter beyond a doubt and place it out of
the reach of cavil.

DECISIONS OP TIIE SUPREME COURT.
In an early case (1700) the court laid clown the doctrinethat a fax on laud Is a direct tax In (lie followingemphatic terms:."liolh in theory and practice

a tax on laud is a direct tax." (ilylton vs. the
United States, a Dallas, 171.)
Now, It will appear by oilier dectslouB of this court,

and of other courts, that a tax on the income of land
is in eirect, mul in law, the same thing as a tax on
the laud itself; aud as the iucotno tax is a tax on the
lncomo of land as well as the income of other property,it is in legal intendment and construction a
tax on land, as well its on other property; a tax on
land.a direct tax.and, being uuupportioncd accordingto t he census, it is consequently unconstitutionaland void.

It has long been well settled that " a devise of the
income of laud is in street tiie same as a devise of the
laud itself." (9 Mass., 072; 1 Ashmcad, 130.) So in
the State of New York the same doctrine Is
held. (11 Wendell, 298; 17 Wendell, 402.) A
devise of tho rents and profits of land or the
laconic of land is equivalent to a devise of the land
itself. (Washburn on Heal Property, 2, 752, ami cases
there cited.) Ami the rule which has uuliormiy governedthe Supremo Court of the United Stales is that
where any principle of law establishing a rule of
real property has been settled in the state courts
the same rule will be applied by that court that
would be applied by the State tribunals. (Jackson
vs. Chew, 12 V.'hoaton, 153.) Thus it is the doctrine
of the Supreme Court of tho United States, as well as
of the State courts, that a devise of tho Income of
land is the same tiling us a devise of the land. Aud
the court hits decided in several cases that in levyingtaxes, as well as in the devise of land, the subsinucc,and not the form must govern, and have
pronounced Illegal Hie \arious attempts which have
lrom time to time been made to lay some prohibited
tax by the mere evasion of tho ckpress words of the
prohibition.
There is certainly more plausible ground for contendingthat there is a difference In principle betweena tax on a bill of lading aud a tax on the

article shipped thnu for u distinction between a tux
on tnc value ol° laud and a tux ou the income of
hind. Yet in the case of Almy vs. the State of California,(24 Howard, 174), the Supreme Court or the
United States held that a tax or duly on a hill of
lading, although diirerlng In iorm from a duty on the
article shipped, is, in substance, the same thing; ami
that a law prohibiting a tax on the article shipped
by necessary implication prohibits a tax on Uiu bill
of lading of the same article.
The State of Maryland undertook to levy a tax on

the occupation of an importer, by requiring him to
pay for a license to carry on his business: but Chief
Justice Marshall decided that this was a tax on imports,and, being laid by a State, was unconstitutionaland void, (brown vs. Maryland, 12 Whcaton,
439.)

In another case the Supreme Court of the United
States decided the exact question at issue here,
whether a tux ou the income of a Miinir Is the same
us h tax on the tiling itself, anil held that a tax
which could not lie legally levied on an oftleo
could not be legally levied on the income
of the same office: front which it irresistibly
follows that if un unnpportlonod tax cannot constitutionallybe laid upon land, it cannot constitutionallybe "laid upon the income of laud. This was
the casu of Dobbins vs. the Commissioners of Erie
Connty, in which the court decided that the emolumentsof un office could not lie tsxcddf the office
was exempt. (10 1'cters, 4C0.) If the decisions of
the courts.of the highest State tribunals
and of the Supreme Court of the Uuitud
States.are to stand, if a devise of the lncomo
of land is a devise of the land Itself, If a tax on tlio
income of an office is in effect the sauie as a tax on
the office, then the Income tax, being a tax qn the
Income or property in general, is, in legal principle,
the same thing us a general assessment on properly;
and being a tux upon the Income of land,
as well as of other property, is, in effect, a
tax on land, it is a direct tax, and not being apportionedto the census, us the constitution requires
< hut all direct taxes must be apportioned, it is
laid without the authority of the constitution and
against the authority of the constitution, and, as has
bocD decided by Chief J ustlce Marshall, "an uct repugnantto the constitution cannot In-come the law of
tiie land." (Martmry vs. Madison, l Cranch, 137.)
Tup statute law of the butted Siaics, us well as

the decisions of the courts, recognize real estate anil
the income of teal estate to lie die same thing. It
accounts a succession to the income to be a successionto l lie estate. This is done by the very act which
imposes the income tax. Section U7 of that act lays
a tax on the succession to real estate; and it dcllnes
a succession to real estate to be every disposition of
real estate by reu on whereofany person shall become
bcncticially entitled "to any real cstutcorthe income
thereof."

CONSKQUKNCrS OK A DIFFERENT DOOTRINR.
The case might lie safely rested here on the decisionof the courts; but tlio matter Is of such grave

importance that It is worth while to pursue It. somcwhstfurther and to consider what would lie the consequencesof a dtilcrent and opposite doctrine. The
States have generally assessed their taxes upon real
and personal property and have considered this
direct taxation. (See Iteport of Oliver Wolcott, Jr.,Secretary of the Treasury, to Congress, on Direct
Taxes, I79t.) (ieorgc Nicholas, In the Virginia ConvemionIn 178s, speaking or the State systems of
taxation, said:."The public treasuries are suppliedby menus of direct taxes." (:t Elliot, 99.) The leadingstatesmen of a later date have regarded a generalassessment on property.the prevailing mode of
levying taxes In the States.as direct taxation. "The
States have scanty resources without resort to heavydirect fnxes." (Webster lu the Hayne debate.)I have alreadv. I trust, established imp r>nint_ hv
reference to Judicial decision)*, (hat If a general aaIsea-uncut on property is a direct tax, the income tax,
on the Income or property in general, la not lens a
direct tax. To controvert either brunch of this
proposition both must be controverted. Let na
examine In what predicament a reversal
of the doctrine that a general assessment on propertyIs direct taxutlon would leave the State ofSew
York. The most Important financial legislation of
this Staiu Is based upon that principle. Our State
constitution (article 7, sections 10-ia) providesthat 110 debts.with certain exceptions therein specified.exceedingin amount $1,000,000 shall be
contracted, unless In the law authorizing the
same provision Ins made for the payment of tne Interestand of the principal within eighteen years by
an annual direct tax. The State lias uniformly construedthe requirement for a direct tax to
tic fulfilled by a general assessment. If a generalassessment lie not a direct tax the
practice of the Slate of New York In this particularhas been, and continues to bo, wholly erroneous
and unconstitutional. The state raised twentysevenmillions el bounty money. If tins no constitutionalauthority to raise money to pay the debt
thus incurred except by a direct tax. The only provisionmade for raising the money to pay It la bygeneral assessment. If the general assessment be
not a direct lax every step which the lax gatherertakes towards collecting that twenty-seven millions
or bounty money.cither the principal or the interest.hetramples upon the constitution of the State.
According to well fettled principles there can be no
distinction between a geueral assessinent on propertyanil a tax ou the Income of the same propertyItfollows that either the general assessment for the
naytnout of the twenty-seven millions of bountymoney is not a direct tax, and is consequentlya violation of the constitution of the
stale of New York, or the income tax
Is a direct tax, ami, being unapportloni-d, is consequentlya violation of the constitution of tho United
staves. If one is a direct tax both are direct taxce;and one or the other must Inevitably lie unauthorized.If the income tax Is to lie maintained the legislationof the stale of New York lor paying the bounty
loan cannot lie amended too soon. 1 lie one is repugnantto the constitution of the state, or the other
is repugnant to the constitution or the I nlted States.
From this conclusion there Is no est ape. The onlyground on which the unapportlonrn income tax can
bo held to lie constitutional Is that a tax which would
not be legal If laid on property may legally be laid
on the Income of the same property. 1s t us see with
what mischief tills principle would be fraught If IntroducedInto state legislation, if it Is sound and
valid, as applied to the laws of the nation,it is equully sound and valid as appliedto the laws of the states. Let
us consider to what Its adoption would lead.
Tne Stales are prohibited from laying Imposts or dutieson UpporM or export*, except what maj be
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"absolutely necessary" for executing their inspectionia,vs. (Uous. U. S., art. l, sec. 10.)
IT WOULD OVKIirilltOW TUK OKNRItAL (JOT I*RN KitNT.

If the doctrine 011 which the income tax is founded
Is correct; if the United States, ban,' prohibited
from laying an unappnrtioned tax on land, cau lay
it on this income of land, then, by parity of reasoning,the Stan's, which are prohibited from taxing
imports and exports, may lay u tux of any
amount on all incomes derived froiu imports
and exports. The importance, the necessity
of guarding against such s.ibtledistlnctions, existing
only in form, in the exercise of the power of taxuilon,was uppatent to Chief Justice Marshall, when
the subject first came Judicially before him. To Ids
comprehensive, sagacious, far-seeing mind it was
clear that the veiy existence of the general governmentdepended upon overruling these unsubstantial,
technical destine!ions, in speaking of ttie attempt
to evade the prouibition to Stales of the right to 'ax
imports, by nominally tuxhig llic occupation of an
importer, lie said:."it is impossible to conceal from
ourselves ttial this is varying ttic form without varyingthe substance. It is ireatiug a prohibition winch
is general as if it were eoiilined to the particular
mode of doing 1 lie forbidden thing." (I J Wheatou,
4o«.) And in the same case he said:."All must
perceive that a (ax on tho sa e of an article
imported only for sale is a in i on the article itself."
A very interesting attempt to lay an unconstitutional
tux by evasion was made by the State of Marylnnd.
The United Stales Uauk, by authority of its charier,
derived iroui the geneial government,Established a
branch hank in Mary land, uf course the state could
not tux lids biunch; otherwise it might tax it out of
existence, and destroy, or seriously impair, within
Its own limits, the power of the general got eminent
to borrow money. The State tried to evade the prohibitionby imposing the tax on the bills or the
brunch bank. The supreme Court decided that the
In- ml ilm lulls w.ia unlwiuiirl'illir I lie some ttlillir US
a tux on tlie bunk. Chief Justice Marshall, with
characteristic penetration, perceived that the questioninvolved a principle vitul to tho nation, lie
said:.

If wo apply the principle for which the Btate of MarylaudcoDteudB to tho cotmltuilon yeuerully, wo shall And It
capable of chunglng totally Hie character of that Instrument.
Wo shall lind ii caimblo of arresting all the measures of the
government and or prostrating it at the feet of the Slates.
1 lie American people have declared their constitution and the
laws made In pursuance thereof to be supreme; but this
principle would transfer the supreme power, In fact, to the
Slates. (Brown vs. Maryland, 12 Wticatoa, 13!M
The Stale of Maryland could have carried out the

principle for which It contended just an mischievously
and just as destructively to the natioua. credit and
the national power by taxing the income as by
taxing the bills of the bank; and lrthc income tax is
constitutional this could have been done.
TUB INCOME TAX TOE FJKST i'OUM OF NULLIFICATION.
Not only have other and similar shallow distinctionsbecu tried In the liauio and style of levying a

tax for the purpose ol evadiug the law, but the precise
one adopted by Congress in laying the income tax
is not new. It was the form winch nullliicatlon llrst
assumed in the city of Charleston.its Uoibed. If the
principle of the income tax had been acquiesced in
by tho Supreme Court at that time taere would have
been no occasion even for States that wished a separationto resort to rebellion, 'fiiey could have expelledthe United states government from their territorywithout ever Bring a gun. And If the principlewhich was rejected there is to be adopted
now the blood and treasure expended in the
war have been spent for naught. We have a judicialdecision of tae question us it arose at luattime.
It came up in this wuy:.Tlie City Council
of Charleston, by authority of its charter, derived
from the State of Mouth Carolina, passed an ordinancewhich is thus described by Judge Johnson, of
tbeSnpreine Court:."lt1s true the act of tlie city
of Charleston which imposes this tax is most cln.nsily
worded, Hut 1 think it clear that, taken together,
tlie object is to impose an income tax." And thus
by his associate ou the bench, Judge Thompson:.*
"It is a tax upon the net income of interest upon
money secured by bonds, notes, insurance stock, six
and seven per centum stock ot tiic United States, or
other obligations on which interest lias been received.* * * It is, therefore, a general tax
upon income of money at interest," Ac.
Chief Justice Marshail and a majority of
the court held t Mat this taxing of the
net income of United states stock was simply one
met lied "of taxing and opposing the power of tiie
government to burrow money." The Supreme Court,
lu this case, decided that when a Stale was protiibitedfrom laying a tax on United States stock it
could not evade the prohibition by laying the tax on
tlie income of the same and ot other stocks. The
same court Itave decided (3 D. 171) that the general
government is prohibited from laying an unapportionedtux on land; and It would seem to follow that
this prohibition cannot be evaded by laying the tax
on tlie income of iaml and of other pioperty, as is
attempted by the present income tax.

IT WOULD MAKE STATES SUI'KRME.
If the United Stales conld evade the decision of the

Supreme Court by laying the tax ou the incomo of
land, which Is prohibited if laid on laud, then the
States which are prohibited from taxing imports, and
exports and United States securities and unices underthe general government, might evade the prohibitionby taxing the incomes ol' all these; and if tiiey
could tax them for their own use one per cent they
could tax them one hundred per cent. Says Chief
Justice Marshall, lu the case already referred to (*i
Feted, IW31

If the right to impose the tax exists, it is a right which, In
Us nature, acknowledges no limits, it may be carried to ao/
extant, within the jurisdiction of the Shite or corporation
which Imposes it. which the will of each State and Corporationmay prescribe. A power which Is given by tbe whole
Ameiican people for their common good, which Is to be
exercised at the most critical periods, for the most Important
purposes, on tho M exercise of which the interest* cer-
tainlv. nerhaus the liberty of the whole may deueud. may
be burucnri, Impeded, if not arrested, by auy of tbe organizedparts of tbe oonfedcracr.
And in another case Chief Justice Marshall says:

" It is obvious tliat the same power which imposes a
light dutv can impose it very heavy one.one which
amounts to a prohibition. If it is to be exerc'sedat all, it must be exercised at the will of those
in whose bauds It is placed." (12 Wheutoii, 4;«.) That
"the power to tax involves the power to destroy,"
Judge Marshall places among "propositions not to
be denied.'' (4 Wtvcaton, at,) So suys Daniel Webster" A power Of taxation, without lixed limits,
and without guards, Is a power to embarrass, a power
to oppress, a power to expel, a power to destroy."
STATES COULD EXrEI, TUB GENERAL GOVERNMENT.
Grant to the Stutes the right to tax United States

securities by Imposing a tax of one hundred per cent
on the income derived from them.and if tiic income
tax is constitutional they have it.and what would
such securities be worth In any rebellious Slatet
Just ns much as the bonds of the Southern Confederacyarc worth to-day, und no more. Chief Justice
Marshall, speaking of the prouoscd tirx on the incomeof United states stock, said:."It is a burden
on the operations of government. If may lie carried
to an extent which shall arrest thein entirely."
(2 P. 44'J.) Officers of customs arc patriotic; but. u Is
the oil of fat salaries which keeps the ilamc of
their patriotism burning and bright. Let a
State levy a tax «f one hundred per cent
on the Incomo of those officers, and would there be
such n strife as there now is for the privilege of
serving the government Is it not plain Hint if you
establish A distinction hot ween the right to tax a
thing and the right to tax its income.a distinction
without which tbe income tax is void.you place the
credit and tltc power of the general government at
the mercy or ilie separate suites ? Any disaffected
Stale, by a system of taxation upon the Incomesderived from offices under the general
government willitn its own limits, upon income*derived from Imports and Irom exports,
amoinitlmr, If need tie, to the sum total of
sue It Incomes, conid virtually expel tlio (general govemmcntfrom Its territory, and substantially accomplishall the Injury whlcti would attend Its formal
withdrawal from the I'nion. South Carolina, la the
time of nulhttcation, wished to throw open the port
of Charleston to the free Importation of goods. she
wanted to escape the tartir, tint knowing that she did
not possess suitlcicnt military and naval force to
keep the port of Charleston open she prudently desisted.If the distinction between taxing a thing
and taxiug its Income, now attempted t>y CongressIn Ihe income tax, is law, how
easily, by a tax of one hundred per cent
on the incomes of all Culled States officers,
could she have banished these troublesome representativesof the general government from her
borders, and the very odor of the tariff with them,
or suppose she had said, It she could not have goods
free, she would not have thcin at all. In uddltion to
the tax upon the Incomes of offices, ahe would only
have hod to Impose a tax of one tin mired per cent
on all Incomes derived from lni|iorta and all incomes
derived from exports to establish the most completeblockado imaginable. Krcct the principle
which underlies the unapporlioued Income tax,
without which It cannot t>e maintained, and uuy
disaffected State can paraly/.c the authority of the
general government within the limits of Its own Jurisdiction.And what disaffected states would do,
If they could match tnc will with the power, is it not
written on the battle fields of the rebellion? The
brain of Calhoun, racked upon the subject for a
quarter of a century, was Impotent to Invent any
docirinc so fatal to the existence of the government.
The i'nion which the sword could not divide, which
a million of fighting men could not tear asunder,
will iw seen, by tho Inexorable logic of such a law,
without the aid of sabre or cannon, of cavalry or Infantry,silently but certainly to rati to pieces,
ir tlita la constitutional law Jefferson Davis may
linger in his prison or roam abroad on his bull bond,
but Ids cause \Vlll have triumphed. lie will have
found In the author of the Income tax an unconsciousbut a more successful ally than he had In
Robert K. Deo, stato sovereignty over the national
power will be fully established, not, it Is true, temporarilyby icix-l cannon, but permanently by republicanlegislation, (in the whole, considering by
whom tin- income tax is principally paid, and that
to maintain Its constitutionality we must practically
concede the whole doctrine for which the rebellion
was wage I, it seems to me, as a political and party
measure, equal In brilliancy to an appropriation of
loyal money b.v a loyal Congress for the support of
the rebel armies.

eriiokkors notions of Tit* ORIGIN OF TlltS PROVISION.
It has been contended that the provision of the

constitution, that duect taxes shall lie apportionedto population, grew out of the institution of
laveIV, mm that the reason of the law havingceased the law should cease also. 1 know not
whence those who advance this opinion derive their
Information. The apportionment of luxation to
nnm'n-rs existed under the old confederatUm, when
the representation of the State* was equal.that Is,
when one Slate was allowed Just as many membersof Congress as another, every state being entitledto seven. It was adopted In an amendmentto the original articles of confederation;
aud the committee, consisting of Mr. Madison, Mr.
Ellsworth and Mr. Hamilton, appointed tqr Congress
to recommend it to the States, aai in their ad«H»M;.

SHEET.
"This rule, though no* free from objectlous, Is liable
to fewer tlia.ii any other tlmi could he devised."
_

IISASON OK TUB KITLB.
The same reason which led to the adoption of this

rule under the o'd come Icrution caused its preservationiu the coustltution, w hlch was that U was consideredthe most just and etjuiiub e rule for the apportionmentof tuxes that could he made. The
debutes in .the Federal Convention show tills,
when the question of the best mode of upportioningta.es was under discussion Uogcr
Miernau, of Connecticut, said he "thought
: lie number of priTpio alone Hie best rule for measuringwealth us well us representation." (Elliot's
liebuies, v. 2117.) Mr. Uorhaui, of Ainssauhusciis, -Blip-
!>UI ico tuc jn ijiriviy Ol CSIbUIISII.Ug II111UUCIS xa uiu

rule, lie waul timt In Massachusetts e8tir.iate.slud
been taken In lite different towns, mid tlml persons
bad toll curious enough to coin pare tuese eauuiutes
Willi ilie respective numbers ol people, and it bad
been round, even Including Itosiou, tball be most
exact proporiIons prevaded betweeu numbers uud
property." (ibid, dun.) Mr. Wilson, a leading
iiicmuer from Pennsylvania, suid:."lie bad
seen tbo western settlements of l'ennsy Ivaniu,
ami on a comparison of llieni Willi Hie
city of Philadelphia could discover little oilier difJeieucelliau mat property \v..s more unciiually
divided be.e than there, da!Jug the same number
ill (lie aggregate in the two situations be believed
there would K* li"de d.iVerence in their wealth and
ability to contribute to Hie public wants." (imd,
del.) Dr. Joiiiik u, of Connecticut, "thought that
wealth and population were the true, equitable rides
of representation; but he conceived Hint t e
two principles resolved themselves into one,
population being the best measure of
wealth." (ibid, 003.) And when Hie vote
cuniu to be taken In the Federal Convention on the
proposition that direct taxation ought to be proportionedto repiescuiaJou. it passed without opposition.(ibid, ;wj.) 'idle internum of those who have
supposed that this provision of Ihe constitution was
adopted wholly to promote the mtere- ts of s'avery,
is invited lo tne historical fact that wiicii the Urst
direct tax w as under discussion m Congress, Moiituerumembers.conspicuous among wiiom were juiues
Ma'disou and Ccorge Nicholas, ol v irgiuia.msisled
wild unyielding periiuaciiy that the tax uiiouid he
iuid ou slaves us well as upuu laud.

raoroiiTioN oi» uiiiecttaxks must bk ex \ct.
The irainer.i of the constitution intended that the

apportionment of direct luxes among lno Mates
siioiihl be in more exact ratio to Hie population even
tnaa it is possible to apportion me reprcheiHation.
For example: suppose one representative to every
ninety thousand inhabitants, a Mate uilght h ive a
large fraction lcli over; but the uppoiUoiimeut of
direct taxes was designed to be with mathematical
accuracy 10 Hie precise number ol persons ascertainedby the census. Alter the disc apportionmentof represeiitallves had been made in the
federal convention, by estimated population, bclorc
an actual census, it was he.d tii.it the est.mate of
tue population ol Hie different. States was not suillCiemlyaccurate for the uiqiorUoumeut of uducet
tax; and that, consequent!: the general government
couid not lay a direct tax until a census suoula n.ivo
been taken. Eioridge Ctrry, of MassatiiUfeits,
moved that until a census be taken direct luxation
be apportioned to tbe number of representatives.Mr. Carroll, of Maryland, replied mat
"the number of representatives did not udmit of a
proportion exact enouph for a / ule of taxation."
(Elliot's Debates, v., 431.) Mr. Ellsworth "thought
bucu u rule unjust. There was a great difference betweeuthe numbers uf iiiiibbituuts as a rule lu tills
case. Even if t ie former were proportioned as
nearly us possible to the latter it would be a very inaccuraterule. A Mate might have one representativeonly that had iiihubituuts enough for oue and a
half or more, if fractions could be applied." (ibid.,
4jJ.) Mr. Geny's motion was defeated. The convention,after debate, decided that direct taxes must
be apportioned m the atutes in more, exact ratio to
the population than the representation could possiblebe apportioned. (Elliot, v., 463.)
Many of tUe loading patriots oi' Lite Revolution.

Patrick Henry among* thcui.were disti uatiul of
granting tins power, even witli the restriction placed
upon its exercise. Massachusetts accompanied lier
adoption of Hie constitution Willi u resolution signed
by .iolui Hancock, whose name Heads the lust of signersof the Declaration of Independence, recommendingan amendment of tiie constitution which 'should
prohibit Congress Horn levying a direct tux until they
should llrst nave made a requisition oil t lie .-Hales,
(i Elliot, 321.) 'i'lte same amendment, woid for word,
was recommended by the state of New Vork and i.ho
State ol North Carolina, and similar resolutions by
South Carolina and Rhode Island and Virginia.
in the apportionment of the direct taxes which had

been laid by Congress previous to the income tax the
ratio to the census had been preserved with scrupulousaccuiacy. Tno actual u->e of Hie authority up to
tiic tunc of the imposiiion of tie: laconic Uix was in
accordance with ine ttudi isiandtug i.f the Haulers of
tiie constitution. Tims we see wltn what nicety the
direct tax of twenty millions, approved August t»,
1801, was upporUoiied. The iat.iuol.Ncw lota is
thus stated:.,rTo the State of New Vork,
$2,003,»l»«j."

INJUSTICE TO NEW YORK.
In 1850 the nppo tioninenl of representation was

changed. Tlio principles of a report ou tiie subjei t,
iuade several years previously in Congress by Daniel
Webster, were adopted, and by their application the
relative representation of New York In the United
siates House of Representatives was reduced, to
make it more accurately proportioned to her population.TTius we perceive that,

1. The comparative representation of New Vork in
Congress was reduced by the apportionment ol lsao.

2. It will be gieutly reduced by me increase about
to take place in the representation of the Southern
Males.

3. That while onr comparative representation is
subjected to such reduction, the proportion of direct
taxes levied upon the Mate h.ts been more than
doutiled. In order to render tins find of
legislation constitutional an auicndmc.it to the constitutionwould be required, to read 00 follows*.
Representatives and direct taxes shall be ui.ijjt oporhuiinlto each other I" In the appoitioi. incut. of

the direct tax of 1708 the sum put down to tiie Mute
of New York was one hundred eighty-one thousand
six hundred eighty dollars seventy cents and seven
mills; and in that or 1813 four liuudrcd thirty thousandone hundred forty-one dollars end sixty-two
rents. It will be seen ttiat in luyiug all these direct
taxes the requirements of the constitution were ol»servedby apportioning theni strictly according to
the census, even to the fraction of a dollar.'
THE ABOLITION OF SLAYKItY NO HKASON FOR CHANGINUTIIE RULE.

Tlio abolishment or slavery, so far from removing
the reason Tor apportioning direct taxes to population,creates an additional <-toae why the Northern
ami Western States should insist oniwlucimg to it.
The former slaves, only three-lift Its of whose uiimbcrwas reckoned In apportioning representation,
are now counted in full, the same as other per.-ons,
and the former slave Mates will gain by this change
a large Increase of representatives. Their proportionof direct luxes sh-ail I be Increased correspondingly,unless it is proposed lo give the colored man
the ballot and at the same tune exempt him from
taxation; to make him not the equal of the white,
but bis super.i,r; not merely " a man and a biother,"
but a man and a master.

RKREI. STATES DO NOT PAY.
The unappot tinned income tax is us unequal and

unjust tu Its operation as It is unlawful lu principle,
its burden rests almost entirely upon the loyal
portion of fho country, as if It were designedas a punishment for patriotism and a
reward, by way of pecuniary exemption,
for treason. The ton rebel statoa.vtrg.nla,
North Carolina, South Carolina, Georgia, Florida.
Alabama, l.oulsliina, Mississippi, Arkansas ami
Texas.paid of the tax collected In ltum less than
one per ceut of the whole amount of the incometax. The Eighth Congressional district
»r Vote \ <ipI- tuil<i -r. 'in, t An ViaQiguitini

the Male of Jcforson Davis. paid, a'l told. mc
enormous miiu of #t-0, no rn» trans. At this rate
the payment of the national debt, l>v an unapporttoned Income tax, would l»e Just about as easy,
so fur us the part of the toiwi Mates la concerned, us
repudiation. It ia true that last year the icbel Males
did a little hotter; and, lor mv own part, I cannot
Hoveroly blame tliein, because tiiey do not contend, as

foraprl/.n, lor the privilege or paying aiux, the principleof which w.ih hold to be unconstitutional w hen
South Carol.na put It to the tc*L Aud not until
some new principle of human nature, uevor yet discovered,Hlutd bo evoked, will men tminitest extreme
alacrity to pav fur iieing whipped. Heavy blows
subjugate, but they can hai.ll? be expected to
quicken the conscience to a llvbly aenae of mculiiaryobligation for the expen.se of dealing tlicin.
new yoke WRONORn out ok eleven million

hollars in one ylar.
The Income tax paid by the eighth Congrcssloual

district of Nc w \ ,»rk tn the ycur endimr June so,
lso7, amounted to frylor>,07a *>4. The Income tax
paid by the state of New V ork, for the name year,
wah $J0,os'i,M7 71. This la more than gnublo the
amount that the state would have had to pay hail the
tax been apportioned to the oensua.ua required by
the constitution. Iiy an uncousMtutlnnsI law a sum
auiouiiMmt t over ki.kv ;n millions of dollars
more than the Just proportion was taken from the
pockets of citizens of the State of Kcw York In the
year 1107. That wa» the third year of this measure
of Injustice. And yet, during oil the yoar» that It
has been perpetrated, the State has remained dumb
on the subject on the floor of tJoogrBES, voiceless in
the Semite, aud voiceless In the House of Kc-prcaentallies1
During the rebellion thero was natnrslly a strong

disposition to acquiesce In the measures of the goveminent.Thin arose from noble and patriotic Inipulxw.War has lis own lawn; but their sombre
shadow should not br permitted to rent on the con

tltiitlonin lime of peace. The feeling of patriotism
which aariettoni'. unconstitutional leglslat-hi, merely
because It follows a patriotic war. Is an bund as the
sentiment of reiefeuco when It leads to the worship
of idols and to human seerttlco.

it com kkm» the whole FXnFUL
Tilts matter ( ohoeras tn.! poor as well an tlio rich.

Tf the rlvlilsof pio| ?cy <*n lie Invaded with impunityand in dt .ranee of constitutional law, the
freedom ui tile eitl/en will not long remain Secure.
Hlghis of property aud right* of person are inseparable;tliey exist or permit together. A rlave who
docs not own himself cannot owu any property.
And Just In proportion as a government renders Insecurethe ft alts of a man's labor, whereby he maintainshis lite and his independence, it reduces him
towards Hie condition of a slave. Win never the
constitution fails t > prove an Impenetrable shield to
all thorn1 rights of pmi>crty over which it extends, 11
will c.cam1 forever loyiehl protection to liberty. In the
constitution It is written as plainly as the Ten Commandmentsare written tn the Hlblo, that no capitation
or other direct tax shall be laid, unless In proportionto the census. The Income tax is a direct tax,
and Is not laid in proportion to the census. It only
re,iii.ilus tor Congress tn repeal the tax, or to apportionit according to the censqg. 4 dUDoaittooAas

beerypjgj^-sllfl. tiRiArters wfcere sUtoaraanshla
wa» to mxirnMl^o VpeuK eltgiitiuglj of the constitutionas a mere bit of parcTitueat. Let t' be
borne in uilud tl«t,- parchment though it be, it is the
only touudailon of our guverumeut. '1 lie simpleadoption of ibis narpbiiutat constitution by the
thirteen cfcgttfi»U Silpos-.iias the only act of f-rmstiouof Hie present union. Tlie consuiutiou bivallied
lino this t'ituitejjfp b*.;uii of me. iiui f>r the
uuihority ileriv W1n>hi IPwe had no right, elilier legalor moral, to ivage our recent war aint to crush the
rebebiou. The constitution is the government. So
believed Abraham Lincoln. When lie I:au iu en the
Preside#.lul oath to "preserve. protect ami defend
the constitution" he said, "I have ihe most soiemn
oath registered In*heaven to preserve, protect and
defend me government;" and so highly did the
state of New i oik approve ih. i luterpic utmu vf the
< atli that she caused it to be paiutid in irge item,
si retelling across t lie whole wi Uit ol uer Assembly
Chamber above the portrait of Washington, mm ft
might eoutroul tUe sight of Iter representative* tar*
ever.

I.emember, O Cong'ess! while the "resident of the '
L'uitcd shales stauu- arraigned at tlie bar of the
Senate, impeached by tae House o! Kepres utatives
foi Hie violation of law, the corner stone of the consHiuiiou,pried away by ait act ol legislation, mat
remains out ol place. w. o. lJAKLLJiri^
iiohman liui'at, New York, Mare'.t, 1808.

APPENDIX.
Notes on tlie Carriage Cose.

i1yi.ton vs. tub unitlu sta'i'ks. 3 pallas. ITU
It is undoubtedly to the loobu dicta of the Judge*

in this cuae, to the effect that a capitalma lax and a
tax ou lurid are the principal, if not the only, direct
tuxoh within the meaning of the constitution, that
tliu general acquiescence in the uoupporuo.ied incometax is In a great degree attributable. The com
was as follows:.Uyltou kept one hundred and
twenty-five chariots; they were taxed by the United*
States, and lite Supreme Court held that the lax wot

indirect, and did not require to oe luid according to
the rule of apportionment. The decision of the particularcase before tuo court was piobabiy correct, liu
impossible that a inau could nave kept so many carriagesfor himself uud Ins family only to rule iu; and
although lie is s ated in the report of the case to
have kept them for his own use, it is presumed that,
the use referred to was the conveyance of passengers
for hire.in other words, that the one hundred and
twenty-five chariots pertained to a line of stage
coaches. If this was the fact the tax was indirect,
for the taxpayer could charge it nil over to his pas-
senders by making a slight addition to their furtx
Put ulthough the decision of the case before the
court appears, for the reason stated, to have been
correct, positions were taken, in the opinions of the
Judges delivered ou the occasion, which ere when#
untenable.

It is assumed, though Judge Chase is careful to
disdain? giving u judicial opinion on that point,
"that the direct taxes contemplated by the constitutionare only two, to wit.a capitation or poll tax
simply, without regard to property, profession, or

any other circumstance, and a tax o;i land."
Judge Patterson first struck the constitution

squarely in the face by declaring that "the rule of
apportionment * * * is radically wrong; it cannotbe supported by any solid reasoning." lie then
went on to comment on the observation of coun-el
"that Vonyress may select in ifie different States d\fferentarticles or objectsfrom which to raise the ajA
portioned, sum," and lie said, ' the idea is novel*
What I shall land be taxed in one State, slaves iu another,carriages In a third and liorscs in a fourth, or
shall several of these be thrown together In order to
levy unifcuiakc the quotacd sum 1 The scheme isfuncifuW
Judge Iredell said:."Such an arbitrary method of

taxiny different Slates differently is a suyyestion aU
together note.**

i'olnt blank against these assertions I oppose the
statements of the men who made the constitution
and wiio fully explained its meaning, iu luc debate
on the provision of tnc constitution relating to direct
taxation, in the federal convention, Oliver Ellsworth
said:."The sum ullotted to it Statu may be levied
without dtiilculty, according to the pluu used by tna
Slate in raising its own supplies." (V. Elliot's lie-

of the federal convention, but ho tvus one of the
Committee or L)cinil appointed by the convention to
draft the constitution, lie hud been it member of
Congress under the conrcdcruuou, and jutrticipuleilIn the Important debates in that body on.
the subject of tuxes, in the above lucid explanation
of the intention of this clause hi the constitution, am
was, lu tact, only giving .in autiioniuiivc uiterproiatlouof the true meaning of Ills otvo well considered,
language.his own and that ol the other learned mod
ou the Committee oi Detail with him. On t he morniugof the very day upon Which this case VMdecided,Mr. Ellsw orth was sworn in as Chief Justice of
the Supreme Court ol the Vailed Mules. Had tit
participated iu the proceedings he might have concurredin the decision, but it would nave been impossiblefor him to acquiesce lu the Mela of the
Judges, for they were lu direct contradiction to the
proceedings of Uic lederaJ con vein ion, and to hia
owu oillciul exposition of the meauing of this provisionof the constitution; but he excused hliuscli from
taking any part, ou the ground that he had not heard
Uie arguments lu the case.

\> nut were the plans used by the different States
at that time in itumug their owu supplies, according
to which Mr. Ellsworth said direct uixes, under tho
constitution, could be Imposed? They were verydissimilar 111 different Mules, in New ? ork, K Itode
Isiaml and Maryland they were imposed 0:1 the mass
of properly, real and personal, with certain exceptions.lu some Malts ail the stock oi larms was
taxed; in others It was not taxed at all; while ut
others still a part of the stock was axed, us horses
In Virginia; uud lu some outer States horses and
cattle. In Delaware the, entire tax ivam
vjMJti Income. (Report of Oliver Wolcott,
Jr., Secretary of the Treasury, on direct
luxes, 17wo.) In the Vug.niu convention
which rnlnied the constitution Governor Randolph
said of the direct tux b, 1 general goteriimeut, it
must be clearly laid on t he mosi productive urticie
In each particular State. * * were tue tax laid
on one umlorm article through the Colon lis operationwould be oppressive on a considerab-e pari of
the people." (III. EI110. s Delia.is, i.-i, 122.1 Hovernor
Itaiidoiph was on the committee w lilt Mr. Ellsworth.
In the ledcrai eon < em ion appointed toiir.nl the constitution.So we have wo members of t hat committee.thecommittee who drew op the constitution.
making the sumu explanation of the clause about,
direct tuxes, uud that exp auuuou ul vmiuucc wiur
the interpretation of lite Judges in the llyium ruse.
The carriage case w as decided iu a very early day

lu the history of the .supreme Court, uud betorc that
court had acquired the high position hi tue canmatron
of the legal profession and of tue public which it has
since aitam. d. Due of the Judges, 111 delivering his
opinion, Hp. iks of II hiiusell us a "discourse;" they
ail evince grout w. . >f knowledge oi tue subject
which lliey discuss. 1 e erode speucnes made uo.u
the bench in this cas.: nave acqum d a degree ul 100Hidcratlonwhich tiiey do nut iiitiln.-oc.iiiy merit.
1 hey hiiIm! lu the borrowed light shed buck upon,
tin-in by the great intellect which for so mauy year*
illuminated (lie decisions of that tribunal.too
Illustrious Marshall.with whose mundent ol lam*
wcuatui ally associate all ideas 01 the .Supreme courUI'.o'ii.del. i1ow1 TOT, we have UW opinion oi Joint
Marshall on tins provision of the consiituiiou. It
was expressed very fully I11 the Virginia Conventioncalled to ratify the constitution, ami it uc.ortle
with that of Mr. Khswortii uud that of Coventor turniimllit ftitnilv iti vttrimiff* wilIi t!> vipwb

wmcli 1 liuvo criticised u'f the Judges iu the iijriuio
CISC.

la the debato on the provision relating to Ulioct
tuxes J.tmc* Monroe tin I h lit ds." vv hat are Ue otoJccisordirect taxation" » " Will tne luxea oc
laid ou luii-1 y » A very coinude. able part of
the Community would wop*. * a a What ta low
extent of tlic po*cr «>i laying and collection Uireofc
lexesf Dora ! vA <j iv tv 'he United butlis ait thm
rmnuiT"a nf the tvU. i t- U State#?" hillol'H Dwbat"*,viiit, tun.) .lad;e Marshall .mid In answer:.
" II here Is ttu iCm.irfU'y of l..ivuiy t/iii htm rccenitesP
Willthen cUuhn 1'\cr i '.jure each ol/wcr U mA, «e/.gt
cannot Otnoi < *e vXf 'hlriem aimmet laws, ami in*jxtaethe ,aj.* um the 'antral object* nf lurnltoH Ue
earn Stab u Unit all )* sinm m the smutty «Mt
ltuy fjun' 7, .. 'h'1 .,!> it f» (Jbltl, «.lo.|

Id nddii n tottie opnit us thus i lea, y cxprwn*e»i
by Kllswonl. and .'da. :wll, who h«l(l MiieceaMveiy*
the oilloe 01 lul .;u.<dice >i the huprenie Court ot
the United fc a, I wid t e unotner iiuinu winca
must be regard- I .tx sr on t to none uh an authority
fur the true in, -rj-relu .on >1 tne lonautuiion, iui-i
that tiaiiie Is James Matin a. <n liiiu I'uniel ftt-usicrxind In a spec, tell'-ied In lid.i city lit 18dl:.

If eterrnxi. bad the ir. nn ,l' iinderrMnding a wrhteu InPtrwneiit.Mr. Mn-iimiii hm> mean* ul ku<l«riUuilll( u>«i
C"ii*Uluit(>u. II it l>« pukeimn l-i h.iuw wiwl wan <lc..l.,.e<i try
It, he I no tell in, Hit. lug teen after waru*. lor ei,,!n ycara*
Secretary of Stat* and a* lung Pies'lent, Mr. Ma-iuun I.**
had an ciperleiu e |n the uUalr* ol ihe u.ninti.ui. iu initiuly
Second t>, no man. Mure than nnjr other orau living ->a<l

perhaps more than any other wiu> nan llre.i, hia
whole ulillr ilfa ba« -wn incorporates, aa It **'*

into -.bo ognxtilntion; In the origin*. ct»nc«»ai <a ami prwjrer
ol hi'.'inytin I uirin it, iu lut actual I.an.nig, m

nod re- omn fttng It, by epea--.lug anil ivrtilba, in nutating
at the hral organisation nf the government 1i, ana u> a

long wlmlnhdrat.oii of Iu aioc-itiv* puWera n. tn.-ie van >- »

wuy* he ha* lire 1 near the cnnetltuti.-u, a i-l wl.h the p «w*r

of Imbibing tie Iran ipirlt and inhaling li» r»ry or.-ath from
IU best i n' -atl-ni nf inc. Again, tin re iv, I aak, II lie i annull-ll n- »-i-ti th ooaatliutaui h. hiiI a iat n uu-aoa a ita
can.' (Woraaof naulei W«l>sier, J.,Mi, h-n.;
Mr. Md'Ufoi! loiiowed Joliu Mur.i.i ..i iu the deuut*,

and he .mid:.
It haa been rat-1 that ten men deputed from thin State, and

other* hi propoillon from ..uer Suite*, >*,ii nut l>«- aule to

lelj «a lie oi ew*mi.i»lo an am.no <f Uit .a-tutfr iluee* Oa
ihnion .tutlv. Iro-ifea* 1 do not «ips the forue of Ihla .-bHerewtmn.They will be nerfeutly well lni,.rrni-1 ol tM»
rlrciim«tanc»e of tlic people or luc dlttaieut ntalen, ami IMU
mode of laiailon that would be tnoit eunrealeat I »r !» »
iritn the law* ol the Stat,-*. ity'i./ tuu trey ma* o. em*

An lu ihr .a.t|i- ijf.irm nj r. u. .». my hom»
r-rahle friend oyer the way (.Mr. Monroe) yi-Wtt .am
eeeined tiM-.oneelve, a* an tMiiptrai.lt! ohjnutlOB, thai if laaA
were ma le the parllcui-r ohjuut u. tniatl u It would be wm»|
In.1 hi dlerharKliiR tlie lanillioldrr*, *ml that auy tnliumM*
let ii.-n woiil-1 be uuettual and unfair, (r Me gmanatywiwn*
ie#i * Me-f due n 1" nn« Ieye 11 .-...p.* ikr a <. lorn wonti h-w* »en»a

fire i* li. Milt If thin he not the vaeu it eau hare to nnlWi
If It ehould have a genera, power oi I tract taiatton M * amm
i-lnl lK» m-*f p-oiw. .ym and -mtrlbula the laiee in etem

a manner a« that they *hoitl4 fall In a d-.e degree on_rrery
member ol Ibecwmmui-Ky. They will ijt limited lo «

oroBorilonnf eachltaia, bot thoj mue^ ralee It la the MM.
e


